
  n July 20, 2022, several 
  members of  the United States 
  Congress, including Senators 
Marco Rubio, Marsha Blackburn, Kevin 
Kramer, and Representative Mike 
Johnson, filed a bill that would establish 
the entitlement of  expectant mothers 
to receive child support. The “Unborn 
Child Support Act” would amend 
Part D Title IV of  the Social Security 
Act, which governs the enforcement 
of  child support, by requiring states to 
include the unborn in the definition of  
“children” who are covered under this 
law.
 It would also require them to 
make “the start date” for child support 
obligations retroactive to “the first 
month in which the child was conceived, 
as determined by a physician (and shall 
begin with that month if  the mother so 
requests).”1 Additionally, in cases “where 
paternity is established subsequent to 
the birth of  the child,” the Unborn 
Child Support Act would make child 
support retroactive to the date of  
conception.2

 These proposed changes to the 
federal support provisions differ 
starkly from current New York State 
legislation. Indeed, the only law that 
is even remotely similar is §514 of  the 
Family Court Act, which requires a 
father to pay the reasonable expenses in 
connection with a mother’s pregnancy, 
as the court, in its discretion, may deem 
proper.”3 The financial obligation to 
the child(ren) who result from said 
pregnancy, however, is limited in 
retroactivity to either the date of  the 
filing of  a petition for support, or, “if  
the children for whom support is sought 
are in receipt of  public assistance, the 
date for which their eligibility for public 
assistance was effective.”4

 Given the current makeup of  
Congress—Democrats possess a 
majority in the House, and the Senate 
is equally divided between Democrats 
and Republicans—the Unborn Child 
Support Act is unlikely to pass in either 
house. Even if  it does pass, President 
Biden will probably in all likelihood veto 
the legislation.
 Nevertheless, its filing should not 
be ignored by matrimonial and family 
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law practitioners and the judges and 
support magistrates before whom 
they practice. As it offers us a crystal 
ball view of  the future of  federal 
child support legislation if  the push 
to recognize fetal personhood finds 
success with a new presidential 
administration and a new Congress. 
It is, therefore, a worthwhile exercise 
to examine the potential impact that 
such legislation will have upon millions 
of  low-income men whose paternity 
and child support cases could be 
decided based on this proposed bill.

The Unborn Child Support  
Act Will Harm Poor Fathers

 According to a 2019 report from 
the Administration for Children and 
Families, most of  the 70% of  the $115 
billion dollars that is collectively owed 
in child support arrears in America 
belongs to fathers who are defined as 
low income.5 These men are expected 
to pay, on average, 83 percent of  
their earnings in child support and 
arrearages—a percentage which 
is much smaller for higher income 
individuals.6 Most of  the men who 
find themselves in this situation lack 
the job skills or college education 
that would allow them to secure 
anything beyond low-wage temporary 
employment which keeps them 
perpetually trapped in poverty.
 Many of  them also have criminal 
records which further limit their 
employment prospects. If  millions 
of  marginalized low income men 
can’t pay the billions of  dollars they 
owe in child support arrears that are 
retroactive to the date of  the filing 
of  a petition for support, as they 
are right now, it is unlikely—absent 
some unforeseeable boom to their job 
prospects and economic resources—
that they will be able to pay if  the 
retroactivity date for arrears is pushed 
back months or even years earlier, to 
the date of  conception, as prescribed 
by of  the Unborn Child Support Act.

The Unborn Child Support  
Act May Weaken Already 

Vulnerable Families

 Furthermore, many experts 
believe that, instead of  strengthening 
families, unaffordable child support 
arrears often have the unintended 
consequence of  pushing poor fathers 
into the underground economy and 
away from their children. “What the 
current system does is accumulate 
this unrealistic debt that will cause 
a certain number of  poor fathers to 
just hide.”7 This is what Geraldine 
Hensen, president of  The Association 

for Children for Enforcement Support, 
an organization of  50,000 parents 
whose children are owed support, 
told New York Times reporter Blaine 
Harden.
 The quote was included in an 
article that the paper published on 
January 29, 2002, entitled ‘Dead 
Broke’ Dads’ Child Support Struggle.8 
Pushing retroactivity back to the date 
of  conception, as the Unborn Child 
Support Act proposes, will plunge 
poor fathers into debt before the 
child has even exited the womb. This 
is likely to result in greater friction 
between pregnant couples and may 
lessen any chances that they might 
have had to bond during either the 
pregnancy or the first weeks after the 
child is born.

The Unborn Child Support Act Is 
Likely to Increase Incarceration 

Rates for Non-payment

 Information on the number of  
parents, both statewide and nationally, 
who are incarcerated for nonpayment 
of  child support is scarce, as most 
jurisdictions have failed to record 
such statistics. Some experts, however, 
have estimated that as many as 50,000 
people nationwide were jailed in 2011 
and suspect that the actual number 
might be as high as 90,000.9

 In many states, arrears must hit a 
minimum number in order for there to 
be a violation of  criminal non-support 
laws that prescribe incarceration as a 
punishment. In Alaska, for example, 
it is a Class C Felony to owe $20,000 
in arrears10 New York’s Penal Code 
does not prescribe a minimum dollar 
amount for a finding of  non-support. 
Additionally, under federal law the 
failure to pay even a prescribed 
amount does not, in and of  itself, 
justify incarceration; there must also 
be a finding of  intent to not pay 
despite the ability to do so.11

 Still, willfulness hearings are not 
fail-proof, and there are times when 
fathers who face systemic issues which 
negatively impact them economically, 
like employment discrimination, can 
be wrongfully held in willful violation 
of  an order for child support. Making 
child support retroactive to the date 
of  conception will substantially 
increase the amount of  past due and 
basic child support that these low-
income fathers owe and will shorten 
the window of  time that is allotted to 
them to try to comply with their state 
penal laws and avoid incarceration.
 While the well-being of  low-
income fathers should not be the 
sole factor that lawmakers look to 
in determining the role that fetal 
personhood plays in future child 
support and paternity laws, justice 
and fairness requires that it at least be 
given serious consideration.
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